Xiotech

End User License Agreement

NOTICE TO USER: This is a legal agreement between you, the end user (“You™), and
Xiotech Corporation (including its affiliates) (“Xiotech”) for Xiotech software (“Xiotech
Softwa_re"[) and/or third-party Software (“Third-Party Software”) (hereinafter referred
collectively as “Software Product”), |nclud|ng Related Documentation provided therewith.
By reviewing, installing and/or using the product and/or Related Documentation enclosing
this document, You agree to be bound by all of the terms and conditions of this End-User
License Agreement (“EULA™). If You do not agree to all of the terms of this EULA, Xiotech is
unwilling o license the Software Product to you. In such event, You may not use or copy
the Software Product, and You should promptly return this document along with the
Software Product , product packaging and any other accompanying items fo Xiotech or the
location where You obtained them in‘accordance with the applicable return policy.

Xiotech grants to You a nonexclusive, nontransferable, nonsublicensable, limited license to use,
mthfmﬁt modification, the Software Product and Related Documentation, provided that You agree to

e following: o
1. Software. You agree to use the Software Product only on the specified Xiotech product
(identified by the Xiotech system serial number as provided on the certification card enclosed with
such Software/Xiotech product(s) (“Specified Xiotech Product”)). You are permitted to make one
copy of the Software Product to maintain as a replacement copy in the event that the original copy
fails or becomes unusable. In the event the Software Product fails or becomes unusable, You shall
gromgtl return the failed or unusable Software Product to Xiotech for replacement. )

. Related Documentation. You agree to use the operating manuals, charts, tables, written
descriptions and handbooks in any medium related to the Software Product (‘Related N
Documentation”) only on the Specified Xiotech Product. You are not permitted to make additional
copies of the Related Documentation without the express written consent of Xiotech. In the event
the Related Documentation is lost or destroyed, upon Your request, Xiotech will provide a
replacement copy of the Related Documentation for a reasonable fee. .

3. License Fee. You agree to g(ay the license fee for the Software Product as set forth in
documentation between You and Xiotech related to the purchase of the Specified Xiotech Product,
within the terms of such documentation. o ) )

Term and Termination. Subject to termination for breach as set forth in the following
sentence, the term of the license created by this EULA shall extend for as long as You own the
Specified Xiotech Product; and, upon termination of Your ownership of the Specified Xiotech
Product, Your license to use the Software Product and Related Documentation shall automatically
be terminated. Without prejudice to any other rights, Xiotech may terminate this EULA and your
license and rights to the Software Products and Related Documentation with no prior notice if You
fail to comply with the terms and conditions as stated herein. To the extent consistent with the
records retention laws of the State of Texas, upon termination of this EULA for any reason, You
shall immediately destroy or return all originals and all copies of the Software Product, Related
Documentation, and all of its component parts as directed by Xiotech. These terms and conditions
are subject to the terms and conditions of contract No. DIR-SDD-252 between the Department of
Informration Resources and Xiotech and are sub{ept to the order of precedence defined in section
1.C of the contract. The é)rowsmns contained in this EULA that protect the interests of Xiotech in
the Software Product and/or Related Documentation shall survive the termination of this EULA,

5. Ownership. Alltitle and copyrights as well as trade secret, patent and other proprietary rights
in and to the Software Product (including but not limited to ang images, photographs, animafions,
video, audio, music, test, and “applets” incorporated into the Software Product), the Related
Documentation, and any copies of the Software Product and/or Related Materials, are owned by
Xiotech or its suppliers regardless of the form or media in or on which the original and other copies
may exist. This license is not a sale or assignment of the original Software Product, Related
Documentation or ar]?f CO&' thereof. ) . =

6. Cop]y_’nght. United States copyright laws and international treaty provisions protect the
Software Product and the Related Documentation. Unauthorized use or copying of the Software
Product, including Software Product that has been modified, merged, or includéd with other
software, or of the Related Documentation is expressly forbidden. Any copies that You are
permitted to make pursuant to this EULA must contain the same copyright and other proprietary
notices that appear on or in the Software Product and Related Documentation. The Software ~
Product, Related Documentation and/or Specified Xiotech Product contain trade secret information
of Xiotech. You agree to keep such trade secret information confidential and not to use or disclose
any of it except as needed to use the Specified Xiotech Product. You also agree not to modify,
prepare derivative works, reverse engineer, decompile, disassemble or otherwise attempt to
discover the source code of the Software Product or any Related Documentation, except and only
},o t{]et extent that such activity is expressly permitted by applicable law notwithstanding this
imitation.

7. Transfer. Under no circumstances may You distribute, transfer, rent, sell, offer to sell,

lend, lease, sublease, assign, in whole or in part, any of Your rlghts and/or obligations under

this EULA and/or any portion of the Software Product or Related Documentation to a third {)arty,
whether by assignment, merger, transfer of assets, sale of stock, or otherwise, and any attempt
to do so shall be deemed void. In the event the legislature of the State of Texas transfers the
responsibility for the assets on which the Software resides from the Licensee ( You) to another
state agency, the transfer shall occur without the Pnor consent of Xiotech.

. Confidentiality, You shall maintain the confidentiality of the Software Product and
Related Documentation, by taking those precautions in protecting the Software Product and
Related Documentation You employ to protect Your own confidential information but no less
than a reasonable amount of care. “You shall insure that the Software Product and the Related
Documentation associated with the Software Product are not made available by You or by any
of Your emg(lpyees, agents, clients or customers to any other person, firm or corporation.’You
shall notify Xiotech promptly, in writing, of the circumstances of any event of unauthorized

0ssession, use or knowledge of the Software Product or Related Documentation from You.

ou agree that any unauthorized distribution, transfer, sale, offer for sale, reproduction, or use
of the Software Product or the Related Documentation will cause irreparably harm to Xiotech.

You shall inform Your employees having access to the Software Product and/or Related
Documentation of the limitations and obligations of You regarding non-disclosure and copyin

of the Software Product and Related Documentation. This section shall survive termination o

this AL?reement. o .

9. L %grades. You agree that any and all upgrades, modifications, ﬂatc_hes and the like

supplied to the Software Product shall be used only in accordance with this EULA, and that the
terms and conditions of this EULA shall apply to such upgrade(s), modifications, patches, etc.,

to the same extent as they apply to the Software Product. ) o

10. Warranty. Xiotech warrants to You that the Xiotech Software will perform substantlall¥ in
accordance with the Related Documentation for a period of ninety (90) calendar days from the
date of shipment from Xiotech (“Limited Warranty"f ) ;

11. Limitation of Warranty. A. Xiotech does not warrant that the operation of Xiotech
Software or the media on which it is contained will be uninterrupted or error-free. Xiotech
furthermore states that not all errors in Xiotech Software or its media can be corrected or need
correction, nor does Xiotech warrant that all defects in Xiotech Software or its media will be
corrected. Xiotech has no control over the conditions under which You use the Xiotech Software
or media and does not and cannot warrant the results obtained by such use. Xiotech does not
warrant that the functions contained in the Xiotech Software will meet Your requirements or that
Xiotech Software or its media will operate in combination with other software or hardware
selected by You for use by You. . ) ) i )

B. Any Third-Party Software delivered by Xiotech, is supplied “AS IS.” In the case of Third-
Party Software and/or computer problems, You will look solely to the warranties and remedies,
if ar;g{, ?rowded by the Third-Party Software and/or computer manufacturer.

C. Xiotech is not responsible for problems caused by changes in or modifications to the
operating characteristics of any computer or operating systems for which the Software Product
is procured by You, nor is Xiotech responsible for probléms which occur as a result of the use of
Software Product in conjunction with any software supplied by You or with a computer which is
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i\r(mompatible with the operating system for which the Software Product is being procured by
ou

D. Xiotech's entire liability and Your sole, exclusive remedy shall be, at Xiotech’s sole discretion,
the replacement of the Software Product that does not meét the Limited Warranty and which is
returned to Xiotech within such warranty period, or, the reimbursement of the license fee paid by
You for such Software Product. This Limited Warranty s void if failure of the Software Product has
resulted from accident, misuse, abuse, attempted repair or maintenance, causes external to the
Specified Xiotech Product, Software Product or Related Documentation such as electrical power
fluctuations or failure, neglect, water, fire, normal wear and tear, failure to follow supplied user
instructions or misapplication of either the Software Product or the Specified Xiotech Product. Any
replacement Software Product will be warranted as provided above from the date of replacement
by Xiotech for the remainder of the original warran%genod or thlrt¥ (30) calendar days, whichever
is longer. XIOTECH DISCLAIMS ALL OTHER WARRANTIES, EITHER EXPRESSED OR
IMPLIED, INCLUDING, BUT NOT LIMITED TO, IMPLIED WARRANTIES OF
MERCHANTABILITY, NON-INFRINGEMENT AND FITNESS FOR A PARTICULAR PURPOSE,
WITH RESPECT TO THE SOFTWARE PRODUCT AND THE RELATED DOCUMENTATION.
12. Limitation of Liability. XIOTECH WILL NOT BE LIABLE FOR INJURIES OR DAMAGES
TO PERSONS OR PROPERTY RESULTING FROM ANY CAUSE WHATSOEVER, WITH THE
EXCEPTION OF BODILY INJURIES, DEATH OR DAMAGE TO TANGIBLE PROPERTY
DIRECTLY CAUSED BY THE NEGLIGENCE OR WILLFUL MISCONDUCT OF XIOTECH. IN
NO EVENT SHALL XIOTECH BE LIABLE FOR ANY DAMAGES FOR OR RESULTING FROM
LOSS OF OR DAMAGE TO DATA, LOSS OF USE, LOSS OF REVENUE, LOSS OF PROFITS,
BUSINESS INTERRUPTION, LOSS OF BUSINESS INFORMATION, OR ANY OTHER
PECUNIARY LOSS AND XIOTECH FURTHER DISCLAIMS ANY AND ALL LIABILITY FOR ANY
SPECIAL, INDIRECT, INCIDENTAL, CONSEQUENTIAL OR OTHER SIMILAR DAMAGES
REGARDLESS OF THE FORM OF ACTION WHETHER IN CONTRACT, TORT, STRICT
PRODUCT LIABILITY OR ANY OTHER LEGAL OR EQUITABLE THEORY, EVEN IF XIOTECH
HAS BEEN ADVISED O 0 DAMAGES. IF ANY

EM THER EVENT,

ARE PRODUC
ERE . EST OFTWARE PRODUCTS, SPECIFIED
XIOTECH PRODUCTS, AND/OR PRODUCTS INCLUDING AUTHORIZED SERVICES
PERFORMED DURING AND AFTER THE WARRANTY PERIOD. ) o
13. Construction. Xiotech is willing to license the Software Product to You only in consideration
of and in reliance upon the provision of this EULA I_|m|t|né; the exposure of Xiotech to liability. Such
provisions constitute an essential part of the bargain underlying this EULA and have been reflected
In the license fee and other consideration specified in this EULA. )
14. U.S. Government Restricted Rights. The Software Product and Related Documentation
have been developed exclusively at private expense by Xiotech or its suppliers. The Software
Product and Related Documentation are provided with RESTRICTED RIGHTS. Use, duplication or
disclosure by the Government is subject to restrictions as set forth in subé)ara%agh (c) (2) (ii) of the
Rights in Technical Data and Computer Software clause at DFARS 252.227-7013 or
su garaiqraphs (c)(1) and (2) of the Commercial Computer Software-Restricted nghts at 48 CFR
52.227-19, as applicable. Manufacturer is Xiotech Corporation (or its affiliates), 6455 Flying Cloud
Drive, Eden Prairie, MN 55344-3305. - .
15, Governing Law/Venue. These terms and conditions shall be construed, interpreted and_
applied in accordance with the internal laws of the State of Texas (not including its law of conflicts)
and the United States, including U.S. copyright laws. The parties agree that the United Nations
Convention on Contracts for the International Sale of Goods shall not apply to any transaction
between the parties. . . )
16. Dispute Resolution. A. The parties desire to resolve, whenever possible, any )
controversy, claim or dispute arising out of or relating to this EULA o the breach or making
thereof, |nc|ud|n%cla|ms of fraud in"the inducement, without litigation. )
B. A party which believes that a dispute, controversy or claim has arisen under or relates to this
EULA will notify the other party regarding the disputé, controversy or claim and attempt to
ne%otlate a resolution between the parties. If such dispute, controversy or claim is not resolved
within thirty [30] calendar days after the commencement of such negotiations, it shall be handled
in accordance with Chapter 2260, Texas Government Code. = _ )
D. Nothing contained herein will preclude a party from seeking injunctive relief pending the
resolution of any dispute. o o -
17. Severability. If any provision or an%/ part of a provision of these terms and conditions are
held by a court, government agency or other legal authority of competent jurisdiction to be
invalid, illegal or unenforceable, such invalidity, illegality of unenforceability shall not invalidate,
void or render unenforceable any other portion of thesé terms and conditions but rather the
entire EULA shall be construed as if it did not contain the particular invalid, illegal or
unenforceable provision or provisions, and the rights and obligations of each party shall be
construed and enforced accordlngl)(]. ) )
18. Export. You may not export the Software Product or any portion thereof outside of the
United States without Tirst obtaining all required licenses from'the United States Department of
Commerce or any other governmental agency. )
19. Entire Agreement.” These terms and conditions represent the entire agreement and
understanding of the parties with respect to the subject matter hereof and supersedes and
replaces any and all prior representations, and negotiations whether written or oral. No
modifications or waiver of these terms and conditions hereof will be binding upon Xiotech
unless approved in writing by an authorized representative of Xiotech.
20, Governing Language. The parties hereto hereby confirm that they have agreed that all
written agreements between them be prepared in the English language only and such language
shall be the governing language. Les parties aux présentes confirment qu'élles ont agreé que
tous les documents entre eux par écrit soit rédigé dans la langue anglaise seulement, et telle
langue sera la langue de controle.

MAGNITUDE 3D, GEORAID, Zero_Server Footﬂrint, Dimensional Storage Cluster, SAN In a

gox, MAGNITUDE, REDI and Xiotech are the trademarks or servicemarks of Xiotech
orporation. ) ) )

All other trademarks, registered trademarks, or any other intellectual property rights are the
roperty of their resg)ectlve owners. i i
opyright © 1999, 2000, 2001, 2002, 2003, 2004 Xiotech Corporation.

Prinfed in the United States of America Rev 040426.
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